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‘Company’

‘Conditions

‘Contract’

‘Goods’

‘Intellectual
Property’

‘Order

TERMS & CONDITIONS

INTERPRETATION
In these conditions:

means ACAL Technology Ltd of 3 The
Business Centre, Molly Millars Lane,
Wokingham, Berkshire RG41 2EY;
’ means the standard conditions of sale set out in
this document and includes any Special
Conditions annexed hereto;

means the contract for the sale and purchase of
the Goods;

means all or any products (including any
installment of the Goods or any part of them)
which the Company is to supply in accordance
with these Conditions;

means all inventions, patents, utility models,
designs (both registered or unregistered and
including rights relating to semi-conductor
topographies), database rights, copyright and
trade marks (both registered and unregistered),
together with all rights to the grant of and
applications for the same and including all
similar or analogous rights and all other rights in
the nature of intellectual and industrial property
throughout the world and all future rights of such
nature;

means the acknowledgement of an order in

Acknowledgement’ Writing issued by the Company pursuant to

‘Purchaser’

‘Special Order’

Condition 2.2.1;

means the person whose order for the Goods is
accepted by the Company;

means any order for the Goods in respect of
which the Company notifies the Purchaser, by
endorsement of an order acknowledgement or
otherwise, that the Goods shall be supplied as a
Special Order;

‘Writing’ includes facsimile transmission, e-mail, edi, and

other comparable means of communication.

1.2 Any reference in these Conditions to any provision of a
statute shall be construed as a reference to that provision as
amended, re-enacted or extended at the relevant time.

1.3 Words denoting the singular number only, include the
plural and vice versa.
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The headings used in these Conditions are for convenience
only and shall not affect the construction thereof.

BASIS OF SALE

The Conditions shall:

apply to and be incorporated into the Contract; and

prevail over any terms or conditions contained, or referred
to, in the Purchaser’s purchase order, confirmation of
order, acceptance of a quotation or specification, or any
inconsistent terms or conditions implied by law, trade
custom, practice or course of dealing.

The Purchaser’s purchase order, or the Purchaser’s
acceptance of a quotation for Goods by the Company,
constitutes an offer by the Purchaser to purchase the goods
specified in it on the Conditions. No offer placed by the
Purchaser shall be accepted by the Buyer other than:

by an Order Acknowledgement issued and executed by the
Company; or

(if earlier) by the Company providing the Goods,

when the Contract will be established. The Purchaser’s
standard terms and conditions (if any) attached to, enclosed
with or referred to in any purchase order or other document
shall not govern the supply of the Goods.

Quotations are given by the Company on the basis that no
agreement shall come into existence except in accordance
with Condition 2.2. Any quotation is valid for a period of
30 days from its date, provided that the Company has not
previously withdrawn it.

No variation to these Conditions shall be binding unless
agreed in Writing between the authorised representatives of
the Purchaser and a director of the Company.

The Company’s employees or agents are not authorised to
make any representations concerning the Goods unless
confirmed by the Company in Writing. In entering into the
Contract the Purchaser acknowledges that it does not rely
on any representations which are not so confirmed.

Any advice or recommendation given by the Company or
its employees or agents to the Purchaser or its employees
or agents as to the storage, application or use of the Goods
which is not confirmed in Writing by the Company is
followed or acted upon entirely at the Purchaser’s own
risk, and accordingly the Purchaser acknowledges that it
does not rely on and waives any claim for breach of any
such representation which is not so confirmed.

Any typographical, clerical or other error or omission in
any sales literature, quotation, price list, acceptance of
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3.1

3.2

33

3.4

4.1

offer, invoice or other document or information issued by
the Company shall be subject to correction without any
liability on the part of the Company.

ORDERS AND SPECIFICATIONS

These Conditions shall apply to any quotation or order
relating to the design, manufacture and/or supply of any
Goods by the Company and to any Contract arising
therefrom.

The Purchaser shall be responsible to the Company for
ensuring the accuracy of the terms of any order (including
any applicable specification or design) submitted by the
Purchaser, and for giving the Company any necessary
information relating to the Goods within a sufficient time
to enable the Company to perform the Contract in
accordance with its obligations.

The quantity and description of the Goods to be supplied
shall be those set out in the Company’s Order
Acknowledgement sent pursuant to Condition 2.2 hereof.

The Company reserves the right (but not so as to be
obliged to do so) to make any changes in the quality or
specification of the Goods which are required to conform
with any applicable UK or EC safety or statutory
requirement or which do not materially impair the quality
or performance of the Goods.

ALTERATIONS AND MODIFICATION

Where the Purchaser instructs the Company to make some
alteration or modification to the Goods, the Company will
accept such instructions and use reasonable endeavours to
carry the same out but on the following conditions:

411 The Company in following such instructions is
deemed to have made no representation and
gives no warranty as to whether the Goods can
be altered or modified in accordance with the
Purchaser’s instructions;

4.1.2 The Goods that are altered or modified pursuant
to the Purchaser’s instructions are excluded from
the warranties given by the Seller pursuant to
these conditions and in respect of such Goods,
the Company shall be under no liability to the
Purchaser whatsoever;

413 The Company shall be under no liability to the
Purchaser in respect of such alterations or
modifications and the same shall be carried out
entirely at the risk of the Purchaser;
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414 Notwithstanding the fact that the Goods may
prove to be defective following the alterations
and modifications being carried out thereto, the
Purchaser shall pay for the Goods pursuant to
these conditions; and

4,15 The Company shall be under no liability to the
Purchaser in respect of the Goods if following
the alterations or modifications being made to
them, the Goods are not fit for the purpose the
Purchaser intended to put the Goods to.

PRICES

The price of the Goods shall be those quoted by the
Company from time to time or where no price has been
quoted, as listed in the Company’s published price list
current at the date of acceptance of the order. Where the
Goods are supplied for export from the United Kingdom,
the Company’s published export price list shall apply.
Where the Company is engaged in designing or
manufacturing the Goods, the Company may increase the
price to reflect the cost to it of designing and/or
manufacturing the Goods.

All prices  contained in quotations, Order
Acknowledgements or elsewhere are subject to revision.

Where the Goods (or part thereof) have been imported by
the Company the price stated in a quotation or Order
Acknowledgement represents the UK sterling price based
upon the rate of exchange between UK sterling and the
relevant foreign currency applicable to the date of the
quotation or Order Acknowledgement. At the time of
invoicing a currency/exchange rate correction factor will be
applied (if necessary) to the quoted or acknowledged price
to take account of any change in the relevant exchange rate
between the date of quotation or Order Acknowledgement
and the date of the dispatch of the Goods to the Purchaser.

Save as provided in Conditions 5.1 and 5.2 all prices
quoted unless otherwise provided are valid for thirty days
only or until earlier acceptance by the Purchaser. The
Company reserves the right, by giving notice to the
Purchaser at any time before delivery, to increase the price
of the Goods to reflect any increase in the cost to the
Company which is due to:

54.1 any change in delivery dates, quantities or
specifications for the Goods which is requested
by the Purchaser, or any delay caused by any
instructions of the Purchaser or failure of the
Purchaser to give the Company adequate
information or instructions.
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55

5.6

5.7

6.1

6.2

5.4.2 any factor beyond the control of the Company
(including but without limitation any foreign
exchange fluctuations, currency regulations,
increase or imposition of taxes or duties, increase
in the cost of labour and materials or other costs
of manufacture), any change in the delivery
dates, quantities or specifications for the Goods
which is requested to the Purchaser, or any delay
caused by failure of the Purchaser to give the
Company correct or adequate information and
instructions.

Prices are exclusive of any applicable value added tax, or
any other Sales Tax, or duty or import or export duty, or
brokers fees or clearance fees which may be chargeable
(whether or not required to be paid to enable the Goods to
be shipped from one county to another) which the
Purchaser shall be additionally liable to pay to the
Company.

Except as otherwise stated in the Order Acknowledgement
or in any price list of the Company, and unless otherwise
agreed in Writing between the Purchaser and the Company
all prices are given by the Company are on an ex works
basis. Where the Company agrees to deliver the Goods
otherwise than at the Company’s premises, the Purchaser
shall be liable to pay the Company’s charges for transport,
packaging and insurance. Where carriage, insurance,
storage or other charges are incurred by the Company
(including any charges levied by the Company for
‘inspection certificates’, storage at the Company's own
premises and/or handling charges in consequence of any
act or omission of the Purchaser, its servants or agents or
as a result of any special requirements or stipulations of the
Purchaser not otherwise provided for in the Contract) are
charged separately from the price, they shall be payable by
the Purchaser as if they form part of the price.

In the event of the Purchaser varying any agreed call-off
rate, the Company reserves the right to charge a price
appropriate to the changed call-off rate.

PAYMENT

Subject to any special terms agreed in Writing between the
Purchaser and the Company, the Company shall invoice
the Purchaser for the price of the Goods on or at any time
after the Goods have been dispatched for delivery to the
Purchaser.

The Purchaser shall pay the price of the Goods (less any
discount to which the Purchaser is entitled, but without any
other deduction or set off) within 30 days of the date of the
Company’s invoice (“the due date”) unless otherwise
agreed in Writing by the Company notwithstanding that
delivery of the Goods may not have taken place and the
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6.3

6.4

6.5

7.1

7.2

property in the Goods has not passed to the Purchaser. The
time of payment of the price shall be of the essence of the
Contract. Receipts for payment will be issued only upon
request.

Goods are not supplied on credit terms unless such terms
have previously been agreed in Writing by the Company.
The Company reserves the right to withdraw any such
credit terms at any time.

If the Purchaser fails to make full payment (including any
Value Added Tax payable) by the due date all of the
Company’s invoices rendered (or to be rendered) to the
Purchaser (whether in respect of the Contract or any other
contract between the Company and the Purchaser) shall
become immediately due and payable to the Company and
without prejudice to any other right or remedy available to
the Company, the Company shall be entitled to:

6.4.1 cancel the Contract or suspend any further
deliveries to the Purchaser;

6.4.2 appropriate any payment made by the Purchaser
to such of the Goods (or the goods supplied
under any other contract between the Purchaser
and the Company) as the Company may think fit
(notwithstanding any purported appropriation by
the Purchaser); and

6.4.3 charge the Purchaser interest (both before and
after any judgment) on the amount unpaid, at the
rate of 4% per cent above base lending rate or
Barclays Bank plc or as varied from time to time,
until payment in full is made.

All costs and expenses reasonably incurred by the
Company in recovering monies due to it will be charged to
and be payable by the Purchaser.

DELIVERY

Delivery of the Goods shall be on an ex works basis and
shall be made by the Company dispatching the Goods for
delivery to the Purchaser at the delivery address notified to
the Company in the Order Acknowledgement.

Any dates quoted for delivery of the Goods are
approximate only and the Company shall not be liable for
any delay in delivery of the Goods however caused. Time
for delivery shall not be of the essence of the Contract
unless previously agreed by the Company in Writing. The
Goods may be delivered by the Company in advance of the
quoted delivery date upon giving reasonable notice to the
Purchaser.
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7.3

7.4

7.5

7.6

7.7

Where the Goods are to be delivered in instalments, each
delivery shall constitute a separate contract and failure by
the Company to deliver any one or more of the instalments
in accordance with these Conditions or any claim by the
Purchaser in respect of any one or more instalments shall
not entitle the Purchaser to treat the Contract as a whole as
repudiated.

If the Company fails to deliver the Goods (or any
installment) for any reason other than any cause beyond the
Company’s reasonable control or the Purchaser’s fault, and
the Company is accordingly liable to the Purchaser, the
Company’s liability for any loss, damage or expense
incurred or suffered by the Purchaser shall be limited to the
price of the Goods not delivered.

If the Purchaser fails to take delivery of the Goods or fails
to give the Company adequate delivery instructions at the
time stated for delivery (otherwise than by reason of any
cause beyond the Purchaser’s reasonable control or by
reason of the Company’s fault) then, without prejudice to
any other right or remedy available to the Company, the
Company may:

7.5.1 store the Goods (at the risk of the Purchaser)
until actual delivery and charge the Purchaser for
the reasonable costs (including insurance) of
storage; or

752 terminate the Contract with immediate effect and
resell the Goods at the best price readily
obtainable and (after deducting all reasonable
storage and selling expenses) account to the
Purchaser for the excess over the price under the
Contract or charge the Purchaser for any shortfall
below the price under the Contract.

Where the Company arranges carriage and/or insurance of
the goods for transit to the Purchaser the Company shall be
deemed to be acting solely as agent of the Purchaser and
Sections 32(2) & (3) of the Sale of Goods Act 1979 shall
not apply; and where the Goods are exported the Purchaser
shall be responsible for complying with any legislation or
regulations governing the importation of Goods into the
country of destination and for the payment of any duties.
If any licence or consent of any government or other
authority shall be required for the acquisition, carriage or
use of the Goods by the Purchaser, the Purchaser shall
obtain it at its own expense and if required by the
Company produce evidence on demand that it has done so.
Failure to obtain it shall not entitle the Purchaser to
withhold or delay payment of the price. Any additional
expenses or charges incurred by the Company resulting
from such failure shall be for the Purchaser’s account.

In any case where goods are sold CIF or FOB or on the
basis of other international trade term, the meaning of such

GJS\GUNS1\675458.2

7.8

7.9

7.10

8.1

8.2

8.3

8.4

term contained in Incoterms as in force at the date when
the Agreement is made shall apply except where
inconsistent with any of the provisions contained in the
Conditions. Incoterms means the international rules for the
interpretation of trade terms published by the International
Chamber of Commerce.

Call-off orders must be completed within one year from the
date of the first delivery. Only in exceptional
circumstances will the Company agree to delay delivery of
an order beyond the date agreed in the Order
Acknowledgement.  The Company’s shall have sole
discretion in  determining  whether  exceptional
circumstances exist and whether to agree to delay delivery
and reserves the right to pass on to the Purchaser any extra
cost involved.

Unless otherwise agreed in Writing the Company reserves
the right to deliver up to 2% more or less than the total
number of items stated in the Purchaser’s order and such
delivery shall satisfy the said order subject to an
appropriate adjustment by the Company to the price
payable for the Goods.

Any claim by the Purchaser in respect of any alleged short
delivery or discrepancy in delivery must be notified to the
Company by notice in writing by the Purchaser within 7
days of the receipt of the Goods. The Company will not
accept any claim in respect of any alleged or discrepancy
notified after this time.

RISK AND TITLE

Risk of damage to or loss of the Goods shall pass to the
Purchaser at the time of dispatch from the Company’s
premises. (This Condition shall apply where the sale is
made CIF or any delivery point in between).

Notwithstanding delivery and the passing of risk in the
Goods, or any other Condition, property in the Goods shall
not pass to the Purchaser until the Company has received
in cash or cleared funds payment in full of the price of the
Goods and all other goods agreed to be sold by the
Company to the Purchaser for which payment is then due.

Until such time as property in the Goods passes to the
Purchaser, the Purchaser shall hold the Goods as the
Company’s fiduciary agent and bailee, and shall keep the
Goods separate from those of the Purchaser and third
parties and properly stored, protected and insured and
identified as the Company’s property and shall not destroy,
deface of obscure any identifying mark or packaging on or
relating to the Goods.

Notwithstanding that the Goods remain the property of the
Company the Purchaser shall be entitled to resell the
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8.5

8.6

8.7

8.8

9.1

10

10.1

Goods in the ordinary course of the Purchaser’s business at
full market value for the account of the Purchaser. Until
property in the Goods passes from the Company the entire
proceeds of sale or any insurance proceeds payable in
respect of the Goods shall be held in trust for the Company
and shall not be mixed with other money or paid into any
overdrawn bank account and shall be at all material times
identified as the Company’s money.

The Purchaser’s right to use the Goods shall automatically
cease if a receiver manager or administrator is appointed
over the assets undertaking or property of the Purchaser a
winding up or Administration Order is made or petitioned
against the Purchaser.

The Company shall be entitled to recover the invoiced
price (plus VAT) notwithstanding that property in any of
the Goods has not passed from the Company.

Until such times as the Property in the Goods passes to the
Purchaser and are still in existence the Company shall be
entitled at any time to require the Purchaser to deliver up
the Goods to the Company and, if the Purchaser fails to do
so forthwith, the Company shall be entitled upon
reasonable notice to enter upon any premises of the
Purchaser where the Goods are stored and repossess the
Goods. In the event that the Goods are in the possession of
a third party, the Purchaser shall use its best endeavours to
procure the consent and co-operation of such third party to
facilitate re-possession of the Goods by the Company.

The Purchaser shall not be entitled to pledge or in any way
charge by way of security for any indebtedness any of the
Goods which remain the property of the Company, but if
the Purchaser does so all moneys owing by the Purchaser to
the Company shall (without prejudice to any other right or
remedy of the Company) forthwith become due and
payable.

RETURNS

Where the Company accepts that it has supplied the wrong
Goods (but not otherwise), the Company will issue a return
number with which the Purchaser shall identify the
relevant Goods prior to returning them to the Company.,
The Company will refund all reasonable costs incurred by
the Purchaser in returning the Goods. In all other cases,
returned Goods shall only be accepted by the Company by
prior agreement and then only if return carriage is pre-paid
by the Purchaser.

CATALOGUE DESCRIPTIONS
Whilst the Company takes every precaution in the

preparation of its catalogues, technical circulars, price lists
and its other literature, these documents are for the
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111

11.2

11.3

12

12.1

12.2

Purchaser's general guidance only and the particulars
contained therein shall not constitute representations by the
Company and the Company shall not be bound thereby.

INTELLECTUAL PROPERTY

The Intellectual Property in the specification(s) and
design(s) of the Goods shall belong to and remain the
property of the Company.

While the Company is not aware that any of the Goods sold
under these Conditions and/or the use thereof for their
normal purpose infringes the Intellectual Property rights of
third parties in the United Kingdom or elsewhere, no
warranty is given and no obligation or liability is accepted
by the Company for any such infringement or any loss,
damage or expense associated thereto.

Where any designs or specifications have been supplied by
the Purchaser for manufacture or to the order of the
Company then the Purchaser warrants that the use of those
designs or specifications for the manufacture, processing,
assembly or supply of the Goods shall not infringe the
rights of any third party and shall indemnify the Company
against all loss, damage, costs and expenses awarded
against or incurred by the Company in connection with any
claims that the Goods infringe the Intellectual Property or a
third party.

WARRANTY AND GENERAL LIABILITIES

Subject as otherwise stated herein, the Company warrants
that the Goods are free from significant defect in
workmanship and materials at the date of delivery and for
the period of 12 months thereafter. Where the Goods are
not of the Company's manufacture, the warranty period and
its terms shall be limited to such warranty as the Company
receives from the manufacturer(s) of the Goods and the
Company shall endeavour to transfer to the Purchaser the
benefit of any warranty or guarantee given to the
Company.

The Company’s warranty shall be limited as follows:

12.2.1  the Company’s liability under the warranty shall
be limited to the supply of labour and materials
to repair any defects in the Goods, or at the
Company’s option, to replace the defective
Goods. The Company shall supply the said
labour and materials free of charge, save for
transport costs, travelling time and engineer
expenses, and

12.2.2  the Company shall have no liability in respect of
any defect arising from (a) any drawing, design
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or specification supplied by the Purchaser or (b)
fair wear and tear, willful damage, negligence,
failure by the Purchaser (or the Purchaser’s
customer) to follow the Company’s instructions
(whether written or verbal) as to the storage,
installation, commissioning, use or maintenance
of the Goods or (if there are none) good trade
practice, misuse (including use of the Goods for
purposes inconsistent with the specifications,
(express or implied), alteration, repair or
incorporation of the Goods into another product
without the Company’s prior approval in
Writing, and

12.2.3  the Company shall have no liability if the total
price payable for the Goods has not been paid by
the Purchaser by the due date.

12.2.4  If the Company complies with Condition 12.2, it
shall have no further liability for a breach of the
warranty contained in Condition 12.1.

12.3 the warranty is conditional upon the following:

12.3.1 notice of the defect must be delivered to the
Company in Writing within 7 days of the date of
delivery or where the defect was not apparent
upon reasonable inspection on delivery, within 7
days of the discovery of the defect: and

12.3.2  where the defect is discovered (and notified to
the Company) within 7 days of the date of
delivery, the Purchaser must give the Company a
reasonable opportunity to arrange for inspection
of the Goods in the condition and location in
which they were delivered, or

12.3.3  where the defect is discovered at a later date, the
Goods in question (a) must have been properly
stored and/or operated by the Purchaser prior to
the defect occurring, (b) must not have been
subjected to abnormal use or any modification
prior to the defect occurring, and (c) the
Purchaser (at their expense) must return the
Goods in question for inspection by the
Company should the Company so request.

12.4 The above warranty will be void and the Company will not
have any liability to the Purchaser where the provisions of
Condition 12.3 have not been complied with in full by the
Purchaser.

125 The Goods are sold on the basis that the Purchaser does not
deal as a consumer (within the meaning of the Unfair
Contract Terms Act 1977) and that the Purchaser has
satisfied itself as to the suitability of the Goods for use or
resale by the Purchaser in accordance with the Purchaser's
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12.6

12.7

12.8

specialised knowledge and skill.  In particular the
Company expressly disclaims all warranties that use of the
Goods or any part thereof will result in any economic
advantage, increase in profits or reduction in costs.

Nothing in the Contract shall limit the liability of the
Company to the Purchaser for death or personal injury
resulting from its negligence (as defined in the Unfair
Contract  Terms Act 1977), for  fraudulent
misrepresentation, for breach of the Company’s obligations
arising from Section 12 of the Sale of Goods Act 1979 or
for any liability which cannot be excluded by law.

Subject to Condition 12.6 and the limitations in Condition
12.2, the following provisions set out the limitations on the
liability of the Company (including any liability for the acts
and omissions of its respective employees, agents and sub-
contractors) to the Purchaser with respect to:

12.7.1  any breach of its contractual obligations arising
under the Contract;

12.7.2  any use made or resale by the Purchaser of any
of the Goods, or of any product incorporating
any of the Goods; and

12.7.3 any representation, statement, act or omission
given, made or carried out under or in connection
with the Contract (whether such liability arises in
contract, tort, negligence, misrepresentation,
breach of statutory duty or otherwise
howsoever).

Except as expressly set forth in the Contract, all conditions,
warranties and representations expressed or implied by
statute, common law or otherwise with respect to the
Goods are excluded to the fullest extent permitted by law
and in no event shall the Company be liable for any
negligence or tortious loss or for any of the following
losses or damage (whether such losses or damage were
foreseen, foreseeable, known or otherwise and whether or
not the Company is advised of the possibility of loss,
liability, damage or expense):

12.8.1  loss of revenue;

12.8.2  loss of actual or anticipated profits (including for
loss of profits on contracts);

12.8.3  loss of the use of money;
12.8.4  loss of anticipated savings;
12.8.5 loss of business;

12.8.6  loss of operating time or loss of use;
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12.9

12.10

12.11

12.12

13

12.8.7  loss of opportunity;

12.8.8  loss of goodwill;

12.8.9 loss of reputation;

12.8.10 loss of, damage to or corruption of data; or

12.8.11 any indirect or consequential loss or damage
howsoever caused (including, for the avoidance of doubt,
where such loss or damage is of the type specified in
Conditions 12.8.1 — 12.8.10).

Except as stated in Condition 12.6, the aggregate liability
of the Seller to the Buyer with respect to all claims under
or in connection with the Agreement shall be limited to the
price of the Goods which gave rise to liability.

The Company shall not be liable to the Purchaser in any
way whatsoever or be deemed to be in breach of the
Contract by reason of any delay in performing, or any
failure to perform, any of the Company’s obligations in
relation to the Goods, if the delay or failure was due to any
cause beyond the Company’s reasonable control.

Without prejudice to the generality of the foregoing, the
following shall be regarded as causes beyond the
Company’s reasonable control: Act of God, explosion,
flood, tempest, fire or accident; war or threat of war,
sabotage, insurrection, civil disturbance or requisition; acts,
restrictions, regulations, bye-laws, prohibitions or measures
of any kind on the part of any governmental or local
authority; import or export regulations or embargoes;
strikes, lock-outs or other industrial actions or trade
disputes (whether involving employees of the Company or
of a third party); difficulties in obtaining raw materials,
labour, fuel, parts or machinery; and/or power failure or
breakdown in machinery.

In circumstances such as those in Condition 12.8, delivery
shall be suspended. The Company shall be entitled to
cancel or rescind the Contract and shall not be liable for
any loss or damage as a result of such cancellation or
rescission. If the Goods cannot be delivered or collected
within three months from the original delivery date, the
Purchaser may, at its option, cancel the contract for the
Goods (without liability to the Company), save that where
the Goods have been specially obtained for the Purchaser
and in the Company's reasonable opinion there is no readily
available market for them, the Purchaser may not cancel
the order and shall remain liable to pay the Company the
full purchase price for the Goods.

HEALTH AND SAFETY AT WORK

The Purchaser shall be solely responsible for and shall
indemnify and keep indemnified the Company against any
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15

16

17

171

loss, liability or expense arising directly or indirectly from
use of the Goods other than in accordance with the uses to
which a competent engineer would put goods of that
description and specification or which may be contained in
literature supplied by the Company. It is a condition of
any order that any information which may have been
supplied by the Company about the use for which goods
are designed and have been tested about the results of any
relevant tests and about conditions necessary to ensure that
goods will be safe and without risk to health when properly
used are publicised or displayed by the Purchaser and that
specification of goods contained in trade categories or
circulars are made known by the Purchaser to those
persons who will use the Goods.

UNDERTAKING

The Purchaser undertakes that during the term of the
Contract and thereafter it will keep confidential and will
not use for its own purpose nor without the written consent
of the Company disclose to any third party any information
of a confidential nature regarding the Company and the
Goods (including trade secrets and information of
commercial value) unless such information is public
knowledge.

ASSIGNMENT

The order or any right or rights of the Purchaser hereunder
may not be assigned in whole or in part without the prior
consent of the Company in Writing.

SUB-CONTRACTS

The Company reserves the right to sub-contract the
performance of the Contract or any part thereof.

TERMINATION
If:

17.1.1  the Purchaser commits any breach of any of the
Conditions  (including  without  limitation
Conditions as to the time for payment of the
purchase price) or of any other contract with the
Company (save where the breach is capable of
remedy and the Purchaser has remedied the same
within 7 days of receiving notice in Writing from
the Company requiring the same to be remedied);
or

17.1.2  if the Purchaser is dissolved or struck off the
register of companies maintained by the
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17.1.3

17.1.4

17.1.5

17.1.6

17.1.7

17.1.8

Companies Registration Office or a winding up
order is made against the Purchaser or a meeting
is convened, resolution passed or any step taken
by the Purchaser with a view to the winding-up
of the Purchaser except for the purpose of a
solvent reconstruction, reorganisation, merger or
consolidation;

if a receiver (including fixed charge or court
appointed), administrative receiver, manager,
insolvency practitioner or similar officer shall be
appointed over the whole or a substantial part of
the undertaking, property or assets of the
Purchaser;

if the Purchaser is unable to pay its debts or is
insolvent as defined in section 123 of the
Insolvency Act 1986;

if the Purchaser enters into (or proposes to enter
into) a composition, scheme of arrangement or
voluntary arrangement with any of its creditors
or otherwise or a moratorium is agreed imposed
or declared in respect of or affecting all or a
material part of (or of a particular type of) the
debts of the Purchaser;

if notice of intention to appoint an administrator
is given by any person (including the Purchaser’s
directors, the Purchaser or any qualifying
floating charge holder as defined in the
Insolvency Act 1986) or any step is taken by any
person with a view to placing the Purchaser into
administration as defined by the Insolvency Act
1986; or

if any event or circumstance occurs which under
the law of any relevant jurisdiction has an
analogous or equivalent effect to any of the
events listed in the above sub-conditions in
relation to the Purchaser;

the Company reasonably apprehends that any of
the events mentioned above is about to occur in
relation to the Purchaser and notifies the
Purchaser accordingly; or

then, without prejudice to any other right or remedy available to the
Company, (i) the Company shall be entitled by written notice to the
Purchaser to cancel the Contract without any liability to the
Purchaser, to stop any Goods in transit and to suspend any further
deliveries and (ii) the price for any Goods delivered but not paid for
shall become immediately due and payable notwithstanding any
previous agreement or arrangement to the contrary.

GJS\GUNS1\675458.2

18

18.1

18.2

18.3

18.4

19

19.1

CANCELLATION AND AMENDMENT OF ORDERS

Subject to Condition 18.2 the Company shall only accept
cancellation of orders upon receipt of an undertaking that
the Purchaser will pay those costs arising out of the
cancellation (which costs shall be determined by the
Company and calculated with reference to the length of
time between the cancellation date and the due delivery
date and will include the total loss suffered by the
Company).

Goods subject to Special Orders cannot be cancelled and
the relevant Goods shall be delivered to the Purchaser.
Payment of the full price for the relevant Goods shall be
made to the Company in accordance with the Conditions
notwithstanding any notice from the Purchaser cancelling
or purporting to cancel a Special Order.

The Purchaser shall indemnify and keep indemnified the
Company against any loss, liability or expense whether
arising directly or indirectly by virtue of any act, omission
or default on the part of the Purchaser in connection with
this provision.

In the event of any amendment(s) to an order, this must be

authorised by the Company in Writing and a minimum

notice period of 7 days must be given.

GENERAL

Notices

19.1.1  All notices between the parties with respect to
this Agreement shall be in writing and signed by

or on behalf of the party giving it.

19.1.2  Any notice may be served:

(@) by delivering it by hand;

(b) by first class pre-paid post or recorded
delivery; or

(c) by fax, provided that a copy is also sent

by post as set out in Condition 19.1.3;

(d) by email, provided that a copy is also
sent by post as provided in Condition
19.1.2(b).

to the address of the addressee given at the start of this
Contract or such other address as the addressee may from
time to time have notified for the purpose of this
Condition.
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19.2

19.3

19.4

195

19.6

19.1.3  Notices shall be deemed to have been received:

(@) if delivered by hand, on the day of
delivery;
(b) if sent by first class pre-paid post or

recorded delivery, two business days
after posting, exclusive of the day of
posting;

(c) if sent by fax or electronic mail, at the
time of transmission unless sent after
normal office hours in the place of
receipt in which case it shall be
deemed to have been received on the
next business day in the place of
receipt (provided that a copy has also
been sent by post as set out in
Condition 19.1.2(b)).

19.1.4  Any notice or communication given under this
Agreement shall not be validly served if sent by
text messaging via mobile phone.

No waiver by the Company of any breach of the Contract
by the Purchaser shall be considered as a waiver of any
subsequent breach of the same or any other Condition.

If any of these Conditions is held by any competent
authority to be invalid or unenforceable in whole or in part
the validity of the other Conditions and the remainder of
the Condition in question shall not be affected and the
parties hereto shall renegotiate the terms of the Condition
so invalidated with a view to agreeing a revised and valid
Condition.

The Company reserves the right to revise these Conditions
from time to time or not less than 30 days notice in Writing
to the Purchaser. The Purchaser will be subject to the
policies and Conditions in force at the time that the
Purchaser enters into a Contract with the Company.

It is not intended that any third parties should be entitled to
enforce the terms of this agreement (unless otherwise
expressly so provided) purely by virtue of the contracts
(Rights of Third Parties) Act 1999.

The Contract shall be governed by and construed in
accordance with the laws of England, and the Purchaser
agrees to submit to the exclusive jurisdiction of the English
courts.
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